Quagliana v. Exquisite Home Builders, Inc. : Brief of Respondent by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1975
Quagliana v. Exquisite Home Builders, Inc. : Brief of
Respondent
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Bryce E. Roe; Roe and Fowler; Attorneys for Plaintiffs and Appellants.
Orval C. Harrison; Attorney for Defendant and Respondent Exquisite Home Builders, Inc.; Wayne
A. Ashworth; Donald Sawaya; Attorney for Defendants and Respondents Kruckenberg and Margetts
and K M Design.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Quagliana v. Exquisite Home Builders, Inc., No. 13723.00 (Utah Supreme Court, 1975).
https://digitalcommons.law.byu.edu/byu_sc1/92
itECEIVED 
IN THE L A W LIBRARY 
SUPREME COURTS 6 ,975 
OF THE 
STATE OF UTi4MHAM Y0UN6 UNIVERSIIY 
J7 Reuben Clark Law School 
JOSEPH M. QUAGLIANA and PAULA 
L. QUAGLIANA, 
Plaintiffs and Appellants, 
vs. 
EXQUISITE HOME BUILDERS, INC., 
a n d A L L A N KRUCKENBERG, 
GARY MARGETTS, dba K M DE-
SIGN, 
Defendants and Respondents. 
Case No. 
13723 
BRIEF OF RESPONDENTS 
Appeal From a Judgment of the District Court of 
Salt Lake County 
Honorable Bryant H. Croft, Judge 
WAYNE A. ASHWORTH 
DONALD SAWAYA 
2805 South State Street 
Salt Lake City, Utah 84115 
Attorneys for Defendants 
and Respondents Kruckenberg. 
Margetts, and K M Design 
BRYCE E. ROE 
ROE AND FOWLER 
340 East Fourth South 
Salt Lake City, Utah 84111 jf— 
Attorneys for Plaintiffs and Appellants*** 
ORVAL C. HARRISON » 
15 East 400 South 
Salt Lake City, Utah 84111 
Attorney for Defendant and Respondent,. 
Exquisite Home Builders, Inc. 
LED 
APR 4 -1975 
Clerk, Supreme Com*. H*-L Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
Page 
STATEMENT OF THE KIND OF CASE 1 
DISPOSITION IN LOWER COURT 2 
RELIEF SOUGHT ON APPEAL 2 
STATEMENT OF FACTS 2 
ARGUMENT 2 
POINT I. A FINDING BY THE COURT BELOW 
SUPPORTED BY EVIDENCE IS NOT SUB-
JECT TO REVIEW BY THE SUPREME 
COURT 2 
CONCLUSION 4 
TABLE OF CASES CITED 
Gibb v. Dorius, No. 13626, Utah 2d 3 
Howarth v. Ostergaard, 30 Utah 2d 183, 515 P. 2d 442 3 
In re YoweU's Estate, 75 Utah 312, 285 P. 285 3 
Jensen v. Denver & Rio Grande R. R. Co., 44 Utah 
100, 138 P. 1185 3 
Jensen v. Howell, 75 Utah 64, 282 P. 1034 3 
Ogden Packing & Provision Co. v. Tooele Meat & 
Storage Co., 41 Utah 92, 124 P. 333 2 
Osborne v. Peters, 69 Utah 391, 255 P. 435 2 
Scott v. Austin, 47 Utah 495, 152 P. 1178 3 
Western Union TeL Co. v. Matthews, 74 Utah 495, 
280 P. 729 3 
Whittaker v. Ferguson, 16 Utah 240, 51 P. 980 2 
Wild v. Union Pacific R. R. Co., 23 Utah 265, 63 P. 
886 2 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
IN THE 
SUPREME COURT 
OF THE 
STATE OF UTAH 
JOSEPH M. QUAGLIANA and PAULA 
L. QUAGLIANA, 
Plaintiffs and Appellants, 
vs. 
EXQUISITE HOME BUILDERS, INC., 
a n d A L L A N KRUCKENBERG, 
GARY MARGETTS, dba K M DE-
SIGN, 
Defendants and Respondents. 
No. 
13723 
BRIEF OF RESPONDENTS 
STATEMENT OF THE KIND OF CASE 
This is an action brought by property owners against 
a building contractor and designers for breaches of con-
tract with counterclaims that the property owners had 
breached their contracts. 
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DISPOSITION IN LOWER COURT 
The action was tried to the court without a jury. 
The court dismissed the property owner's action and en-
tered judgment for the contractor in the amount of 
$1,577.73, together with attorneys fees of $1,182.00, and 
in favor of the designers for $500.00 plus interest. 
RELIEF SOUGHT ON APPEAL 
The respondents, Allen Kruckenberg and Gary Mar-
getts, dba K M Designs, hereinafter referred to as K M 
Design seek affirmance of the judgment of the court be-
low. 
STATEMENT OF FACTS . 
The respondents, K M Design, agree with the state-
ment of facte made by the appellants. 
POINT I. 
A FINDING BY THE COURT BELOW SUP-
PORTED BY EVIDENCE IS NOT SUBJECT 
TO REVIEW BY THE SUPREME COURT. 
The cases are numerous which hold that findings 
of fact supported by evidence will not be disturbed by 
the Supreme Court. See Whitaker v. Ferguson, 16 Utah 
240, 51 P. 980, Wild v. Union Pacific Railroad Company, 
23 Utah 265, 63 P. 886, Ogden Packing and Provision 
Company v. Tooele Meat and Storage Company, 41 Utah 
92, 124 P. 333, Osborne v. Peters, 69 Utah 391, 255 P. 
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435, Jensen v. Denver and Rio Grande Railroad Com-
pany, 44 Utah 100, 138 P. 1185, Scott v. Austin, 47 Utah 
248, 152 P. 1178, Western Union Telegraph Company v. 
Matthews, 74 Utah 495, 280 P. 729, Jensen v. Howell, 
75 Utah 64, 282 P. 1034, In re YowelVs Estate, 75 Utah 
312, 285 P. 285. The Supreme Court has also stated that 
the findings of fact of the trial court are to be regarded 
with an eye favorable to those findings, including fair in-
ferences which can be drawn from the evidence and all 
of the circumstances. See Howarth v. Ostergaard, 30 
Utah 2d 183, 515 P. 2d 442, and a recent decision 
of the Supreme Court decided March 14, 1975, Gibb v. 
Dorius, No. 13626, Utah 2d 
It should be noted that the appellant seems to have 
abandoned its claim for relief against K M Designs since 
the relief sought in the Supreme Court is simply for 
dismissal of the counterclaims and for judgment against 
exquisite Home builders. There appears to be no question 
but that the plans prepared by K M Design were satis-
factory with the plaintiffs-appellants. At R. 166, line 6, 
Dr. Quagliana testified "We met with Mr. Margetts sev-
eral times thereafter, making changes in the plans, dis-
cussing them, accepting some he had recommended, alter-
ing others. The result was that we were coming up with 
a plan we were all happy with." Again, at R. 205, line 
14, the following dialogue took place: 
MR. SAWAYA: Were you satisfied with 
the plans then? 
A. Yes. 
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Q. Did you feel that they embodied the 
ideas that you and your wife had for your home? 
A. Yes. 
Q. And you were satisfied with them? 
A. Yes. 
While there is some disparity in the testimony con-
cerning the obligation of K M Design, the testimony of 
Mr. Margetts is positive to the effect that no supervision 
was contemplated (R. 334, Line 23 and following): 
Mr. Margetts' testimony is also positive on the ques-
tion of the position of the home on the lot. Mr. Margetts 
testified at R. 342, l ine 9 and following: 
MR. SAWAYA: If placed in that position, 
what would the view be from the rear of the 
home? 
A. I think it has a very good view. It 
doesn't have a direct view to the city, but it does 
definitely have a view. 
Mr. Margetts also testified that that view would be 
satisfactory, in his opinion, even placing the house on 
the lot in omformiity with the requirements of the city 
and the Architectural Supervision Committee. (See Ex-
hibit 20 D M.) 
CONCLUSION 
The findings of fact as applied to the defendants 
K M Design, are supported by evidence. The trial court 
had the best opportunity to observe the witnesses and 
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to judge the credibility of the witnesses. The findings, 
supported by evidence, should not be disturbed by the 
Supreme Court. 
The judgment of the court below, in favor of K M 
Design and against the plaintiffs, should be affirmed by 
this court and that the appeal should be dismissed. 
Respectfully submitted, 
WAYNE A. ASHWORTH 
DONALD SAWAYA 
2805 South State Street 
Salt Lake City, Utah 84115 
Attorneys for 
Defendants and Respondents 
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